IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Messody Perl berger, et al. : CIVIL ACTI ON

Nor man Perl berger, et al. ; NO. 97-4105

MEMORANDUM

Padova, J. February , 1999
Plaintiffs Messody J. Perl berger and her adult daughter
Karen D. Perl berger (“Plaintiffs”) have all eged the existence of

a fraudul ent scheme to conceal the true value of the inconme of
Def endant Norman Perl| berger (“Perl berger”) during Messody and

Nor man Perl berger’s divorce proceedings.! Plaintiffs allege

viol ations of the Racketeer Influenced and Corrupt O ganizations
Act (“RICO’), 18 U.S.C.A. §§ 1961-68 (West 1984 & Supp. 1997), by

use of mail and wire fraud, in violation of 18 U S.C. A. 8§ 1341

'Allen L. Rothenberg, Any S. Lundy Brennen, G Daniel Jones,
and Jones Hayward & Lenzi, P.C. were originally nanmed as
Def endants by Plaintiffs. The Court granted sunmary judgnment in
favor of these Defendants. Perlberger v. Perlberger, G v.A No.
97-4105, 1998 W. 964182 (E.D. Pa. Nov. 4, 1998); Perlberger v.
Perl berger, Cv.A No. 97-4105, 1998 W. 937270 (E.D. Pa. Nov. 23,
1998); Perlberger v. Perlberger, Cv.A No. 97-4105, Slip Op.
(E.D. Pa. Nov. 30, 1998) (suppl enenti ng and anmendi ng the Nov. 4,
1998 and Nov. 23, 1998 Menoranda and Orders to grant summary
judgnment only as pertaining to Plaintiffs Messody and Karen
Per| berger, not the mnor child, Laura E. Perlberger). The Court
| ater dism ssed Laura E. Perlberger as a Plaintiff in this action
because she is a mnor and was not represented by counsel. See
1/6/99 Order.




and 1343 (West 1984 & Supp. 1997). Plaintiffs also bring clains
based in state law for fraud and intentional infliction of
enotional distress.?

Before the Court is a Motion for Summary Judgnent filed by
Def endants Norman Perl berger and his law firm Perl berger Law
Associates, P.C. (“PLA") (collectively referred to as the
“Attorney Defendants”). For the reasons set forth below, the

Court will deny the Motion.

FACTUAL BACKGROUND

The Court has witten extensively on this case. A detailed
factual and procedural history of the case is set forth in the

Court’s prior opinions. Perlberger v. Perlberger, Cv.A No. 97-

4105, 1997 W. 597955 (E.D. Pa. Sept. 16, 1997); Perlberger v.

Perl berger, Cv.A No. 97-4105, 1998 W. 76310 (E.D. Pa. Feb. 24,

1998); Perlberger v. Perlberger, C v.A No. 97-4105, 1998 W

472657 (E.D. Pa. Aug. 13, 1998); Perlberger v. Perlberger,

G v.A No. 97-4105, 1998 W. 964182 (E.D. Pa. Nov. 4, 1998);

Perl berger v. Perlberger, Cv.A No. 97-4105, 1998 W. 937270 (E.D

Pa. Nov. 23, 1998); Perlberger v. Perlberger, Gv.A No. 97-4105,

Slip Op. (E.D. Pa. Nov. 30, 1998).

By Order filed on Septenber 18, 1997, the Court dismni ssed
Count Il (Gvil Conspiracy, 18 U.S.C. A 88 1985 and 1986), Count
IV (Violation of the Federal Family Support Act of 1988, 42
US. CA 8§ 601), and Count V (Violation of the First and
Fourt eenth Amendnents).



1. LEGAL STANDARD

Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is
entitled to judgnent as a matter of law" Fed.R Cv.P. 56(c).
An issue is "genuine" if there is sufficient evidence with which
a reasonable jury could find for the non-noving party. Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 248, 106 S. C. 2505, 2510

(1986). A factual dispute is "material" if it mght affect the
outcone of the case. |d.

A party seeking sunmmary judgnment always bears the initial
responsibility of informng the district court of the basis for
its notion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of nmateri al

fact. Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S. C.

2548, 2552 (1986). \Were the non-noving party bears the burden
of proof on a particular issue at trial, the noving party's
initial Celotex burden can be net sinply by "pointing out to the
district court that there is an absence of evidence to support
the non-noving party's case."” 1d. at 325, 106 S. C. at 2554.
After the nmoving party has nmet its initial burden, “the adverse
party’s response . . . nust set forth specific facts showi ng that

there is a genuine issue for trial.” Fed.R GCGv.P. 56(e). That



is, summary judgnent is appropriate if the nonnoving party fails
to rebut by making a factual showing "sufficient to establish the
exi stence of an elenent essential to that party's case, and on
which that party wll bear the burden of proof at trial."

Celotex Corp. v. Catrett, 477 U. S. at 322, 106 S. C. at 2552.

Under Rule 56, the Court nust view the evidence presented in the
Iight nost favorable to the party opposing the notion. Anderson

V. Liberty Lobby, Inc., 477 U S. at 255, 106 S. C. at 2513.

1. DI SCUSSI ON

In their Mdtion, the Attorney Defendants seek summary
judgnment on the follow ng grounds: (1) Perl berger and PLA cannot
forma distinct enterprise within the neaning of 18 U S.C. §
1961(c); (2) the alleged racketeering acts conmtted prior to
Cctober 1991 are tine-barred; (3) there is no nexus between the
al l eged RI CO conduct and the alleged harmsuffered by Plaintiffs;
(4) deference nust be given to pending state court proceedi ngs
concerni ng the anmount of child support and alinony from June 1997
to the present; and (5) the state |law clainms are barred under the
doctrines of res judicata and coll ateral estoppel. The Court

W || address each of these argunents in turn.

A Rl CO Enterprise

The Attorney Defendants nove for sumrary judgnent on the



basis that Plaintiffs have failed to satisfy the distinctiveness
requi renent for their Section 1962(c) claimrequiring conduct by
def endant “persons” acting through an “enterprise.” Their
argunent is based on the fact that the Court has granted judgnent
in favor of the other Defendants as to clains brought by
Plaintiffs Messody and Karen Perl berger. They contend that there
IS no separateness between Norman Perl berger and his law firm
PLA, of which Perlberger is the sole sharehol der, and therefore
“[t]here can be no RICO cause of action if the conspiracy, schene
and racketeering activity are limted, if at all, to the
activities of Norman Perl berger by and through his law firm
Per| berger Law Associates, P.C.” (Mt. at 10.) In other words,
according to the Attorney Defendants, they cannot be both
Def endant “persons” and the only nenbers of the “enterprise”
W thout violating the distinctive requirenent of Section
1962(c) . 3

At this stage in the proceedings, the only Defendants
remaining in the case are Norman Perl berger and PLA. They are

“persons” for purposes of Plaintiffs’ Section 1962(c) claim 18

]'n an earlier Motion to Dismss, the Attorney Defendants
urged the Court to dismss Plaintiffs RICOclaimfor failure to
adequately allege a distinct enterprise. The Court found that
Plaintiffs had alleged a distinct enterprise. Perlberger v.

Perl| berger, 1998 W. 76310, at *6. Although the Attorney

Def endants rai se the same argunent in their Mtion For Summary
Judgnent, the Court will entertain the Attorney Defendants’
renewed argunment because of the dism ssal of the other naned
Def endants fromthis case.




US CA 8 1961(3) (West 1984)(a “person” includes any individual
or entity capable of holding | egal or beneficial interest in
property). In order for Plaintiffs to state a viable Section
1962(c) claim Nornman Perl berger and PLA, the Defendant persons,

must act through a distinct “enterprise.” Jaguar Cars, Inc. v.

Royal OCaks Mdtor Car Co., Inc., 46 F.3d 258, 268 (3d Cr. 1995).

An “enterprise” includes “any individual, partnership,
corporation, association, or other legal entity, and any union or
group of individuals associated in fact although not a | egal
entity.” 18 U . S.C. A 8 1961(4)(West 1984). Plaintiffs allege
the existence of an enterprise consisting of the association-in-
fact of all of the nanmed Defendants. (Am Count IIl at T 103,
109, 115, 121.) Therefore, as pled, the enterprise now consists
of Perl berger and PLA

Because there is a conplete overlap of the persons and the
menbers of the enterprise, the Attorney Defendants argue that
Plaintiffs have failed to satisfy the distinctiveness
requi renment. The Court disagrees. Consistent with the Court’s
previous ruling on the distinctiveness requirenent, a conplete
overl ap between the defendant persons and the nenbers of an
associ ation-in-fact enterprise does not defeat the distinctivness

requirenent. Shearin v. E.F. Hutton Group, Inc., 885 F.2d 1162,

1165-66 (3d Cr. 1989)(three corporate defendants, alleged to be

persons under RICO, also together form an association-in-fact



enterprise). Although the enterprise is conprised of the naned
Def endants, it is separate and distinct fromits constituent
menbers. In other words, a distinct enterprise exists even when
the very sane persons nanmed as Defendants constitute the

associ ation-in-fact enterprise.* See Mller v. Cohen, C v.A Nos.

93-5371 and 94-2700, 1996 W. 560525, at *3 n.8 (E.D. Pa. Sept.

30, 1996); Schuylkill Skyport Inn, Inc. v. Rich, Cv.A No. 95-

3128, 1996 W. 502280, at *31-31 (E.D. Pa. Aug.21, 1996); but see

Kai ser v. Boyd, G v.A No. 96-6643, 1997 W. 476455, at *8-9 (E. D

Pa. Aug. 19, 1997). Consequently, the Court will deny the

Attorney Defendants’ Mtion for Summary Judgnent on this ground.?®

‘Def endants al so argue that because Nornman Perl berger
practices law through his law firm PLA and he is the only
shar ehol der of PLA, the Court should treat the two Defendants as
one and the sane. This argunent clearly fails. Unless
Def endants are suggesting that PLA is a sham corporati on,
Per| berger and PLA are separate legal entities and are treated as
such under the RICO statute. See Jaquar Cars, Inc. v. Royal Oaks

Motor Car Co., Inc., 46 F.3d at 268 (RICO s person-enterprise
distinction can be satisfied by pleading corporate officer as
person and corporation as enterprise).

°The Court reaches the same conclusion if the association-
in-fact enterprise at issue in this case is given a nore
expansive interpretation. Although the pleadings defined the
enterprise as consisting of the naned Defendants, discovery has
been conducted and conpleted in this case since the pleadings
were filed. In their Opposition, Plaintiffs suggest that the
enterprise consists of nenbers other than the naned Def endants,
for exanple Norman Perl berger, Esquire, P.C., an entity that was
operated by Norman Perl berger, and D ane Strausser. If the
association-in-fact enterprise is construed to include Nornan
Per| berger, PLA, Strausser, and Norman Perl| berger, Esquire, P.C.
the distinctiveness requirenent is clearly satisfied.

v



B. Statute of Limtations

Cvil RRCOclains are subject to a four year statute of

limtations. Agency Holding Corp. v. Malley-Duff & Assocs.,

Inc., 483 U. S. 143, 156, 107 S. C. 2759 (1987). The Attorney
Def endants argue that the statute of limtations has run on
Plaintiffs’” RICO claimand summary judgnent should be entered in
their favor because the claimis untinely as a matter of law?®

I n advancing this argunent, the Attorney Defendants ignore
the fact that Plaintiff Karen Perlberger’s R CO claimdid not
accrue until she turned 18 years of age. 42 Pa.C. S. A 8 5533
(West Supp. 1998). Because she turned 18 after this case was
filed, her RRCOclaimis clearly not time-barred. Therefore, the
i ssue before the Court is whether Plaintiff Messody Perl berger’s
RICO claimis tine-barred.

Under the "injury plus pattern” discovery rule followed by
the United States Court of Appeals for the Third Grcuit (“Third
Crcuit”), the statute of limtations for a civil R CO claimruns

fromthe date the plaintiff knew or should have known that the

®The Attorney Defendants previously raised this issue in
their second Motion to Dism ss. For the purposes of anal yzing
the Motion to Dismss, the Court accepted as true the allegations
in Plaintiffs’ conplaint that the fraudul ent schene was not
di scovered until 1996 and found that Plaintiffs’ Rl CO clai mwas
filed within the applicable four year Iimtations period.
Per | berger v. Perlberger, 1998 W 76310, at *5 (E.D. Pa. Feb. 24,
1998) .




el ements of a civil RICO cause of action existed. Keyst one | ns.

Co. v. Houghton, 863 F.2d 1125, 1130 (3d G r. 1988); Kl ehr v.

A.O Smth Corp., 521 U S 179, 117 S. C. 1984, 1992 (1997);

Rolo v. City Investing Co. Liquidating Trust, 155 F.3d 644, 655

(3d Cir. 1998)(applying injury plus pattern discovery rule after
Klehr). The elenments of a RICO cause of action are the (1)
conducting of (2) an enterprise (3) through a pattern of (4)

racketeering activity. Sedima, S.P.RL. v. Inrex Co., 473 U. S

479, 496, 105 S. . 3275, 3285 (1985). For a private plaintiff,
an additional elenent, injury to the plaintiff's business or
property, is also required. 1d. The Third Grcuit has nmade
clear that in determ ning whether the statute of |imtations has
run on a RICO claim the plaintiff’s “awareness that each el enent

conprising a RICOclaimis present is crucial.” Keystone Ins.

Co. v. Houghton, 863 F.2d at 1128. Therefore, to assess when

Plaintiff Messody Perl berger’s R CO claimaccrued and the statute
of limtations began to run, the Court nust determ ne when she

di scovered or shoul d have di scovered that the Defendants had
possi bly engaged in conduct constituting the alleged pattern of

racketeering and that this conduct had possibly caused her

injury. Forbes v. Eagleson, 19 F. Supp.2d 352, 357 (E.D. Pa.

1998) .

Plaintiff Messody Perl berger maintains that she first



| earned of the fraudul ent schenme perpetrated agai nst her and her
children in 1996 when she discovered the court file in D ane

Strausser v. Nornman Perl berger, et al., Case No. 92-18833, Court

of Common Pl eas of Montgonery County. (Pls.’” Qop., Messody

Perl berger Aff. at  3.) The Attorney Defendants do not dispute
her representation that she nmade this discovery in 1996. Rather,
t hey argue that she “knew or had reason to know all of the
‘facts’ necessary to have brought a RICO case” in 1991, during
her divorce litigation in state court. (Mt. at 12.) In
particular, they maintain that her divorce counsel advanced the
position that Perl berger was using Diane Strausser as a conduit
to fraudul ently conceal Perlberger’s assets and true inconme from
Plaintiffs and the divorce court. (ld. at 11.) In support of
their argunent, the Attorney Defendants have attached copies of
portions of the record fromthe divorce proceedings. (Exs. in
Supp. of Attorney Defts.” Summ J. Mdit. (“Defts.’ Exs.”)

Ex. 4.)

A review of these exhibits reveal that Messody Perl berger’s
counsel suspected and argued that Perl berger was using Strausser
as a conduit to hide assets and incone. |In fact, these exhibits
evi dence reasonable diligence on the part of Plaintiff and her
counsel to discover the nature and extent of the alleged

fraudul ent schene. Klehr v. A O Snmth Corp., 117 S. C. at

1993. It does not necessarily follow fromthese exhibits,

10



however, that, as a matter of |aw, Messody Perl berger knew or
shoul d have known in 1991 of the existence of the required
el ements of her RICO claim

A key part of the alleged RI CO schene that the Attorney
Defendants fail to nmention is that during the Perl bergers’
di vorce proceedi ngs, Strausser was allegedly an active
participant in the schene by aligning herself squarely with
Per| berger and thwarting Plaintiff’s discovery efforts. (Pls.’
Exs. in Supp. of OQop.) Moreover, Perlberger and Strausser
all egedly conspired to conceal Perlberger’s income and to hide
relevant information during discovery in the divorce proceedi ngs.
(ILd.) As a consequence, although Plaintiff and her counsel nay
have suspected that Strausser was acting as a conduit, w thout
Strausser’s testinony to that effect, they were unable to secure
direct evidence to support their belief that funds were diverted
by Perl berger through Strausser. It was only after the
concl usion of Perlbergers’ divorce proceedings and the parting of
Per| berger and Strausser that Strausser changed her testinony and
reveal ed the existence of the alleged schene to defraud
Plaintiffs. It is this information that Messody Perl berger
di scovered in 1996 in the court file of the law suit Strausser
filed agai nst Perl berger.

“[T]he applicability of the statute of limtations usually

i nplicates factual questions as to when plaintiff discovered or

11



shoul d have di scovered the el enents of the cause of action;
accordingly, defendants bear a heavy burden in seeking to
establish as a matter of |aw that the challenged clains are

barred." Davis v. Gruseneyer, 996 F.2d 617, 623 n. 10 (3d Gr.

1993) (citation and quotation omtted). Based on the Rule 56
subm ssions, the Court finds that issues of material fact exist
as to whether Plaintiff Messody Perl berger knew or shoul d have
known that the elenents of a civil R CO cause of action existed
in 1991, at the tine of her divorce, or in 1996, when she

di scovered the court file in Strausser v. Perl berager. For these

reasons, the Court will deny the Attorney Defendants’ Motion for

Summary Judgnent on this ground.

C. Nexus between the RI CO Conduct and Plaintiffs’ Injury

The Attorney Defendants advance a sonewhat confusing
argunent that they are entitled to summary judgnent as a matter
of |aw because Plaintiffs have failed to raise triable issues of
fact that Defendants’ conduct was the proxi mate cause of
Plaintiffs’ injury. The Attorney Defendants argue that
Plaintiffs have failed to establish the required causal
connection because during the period of 1992 to 1996, Plaintiffs
never petitioned the state court for nodification of the child

support and alinony orders. (Mdt. at 18-20, citing Eli Lilly and

Co. v. Roussel Corp., 23 F. Supp.2d 460, 483 (D.N. J. 1998).)

12



According to the Attorney Defendants, because of this failure,
Plaintiffs cannot argue that they have been the victins of
understated incone for the period of 1992 through 1996. (lLd. at
21.)

The Court is unpersuaded by this argunment. First, as the
Court has stated many tines before, Plaintiffs have filed a civil
RI CO action with pendent state law clains. Although the nature
of the injury alleged by Plaintiffs relates to the state | aw
di vorce proceedings, this is a separate |aw suit based on this
Court’s federal question jurisdiction. The Attorney Defendants
have cited to no authority, and the Court is not aware of any,
that inposes on Plaintiffs the requirenent of seeking redress in
state court before pursuing their federal claimin this court.

Second, the Attorney Defendants’ nexus argunent falls far
short of what is necessary to secure sunmmary j udgnent.

Plaintiffs have submtted Rule 56 subm ssions to support their
contention that they did not discover the alleged racketeering
activities of the Defendants until 1996. View ng the evidence
presented in the light nost favorable to Plaintiffs, as the Court
must, Plaintiffs were not in a position to seek nodification of
the child support and alinony orders issued by the state court
during the period of 1992 to 1996. Therefore, the Court will not

grant the Attorney Defendants’ Motion for Summary Judgnent on

13



this ground.’

D. Def erence to State Court Proceedi ngs

In prior Motions to Dismss, the Attorney Defendants asked
this Court not to exercise jurisdiction over this case in
deference to the state court proceedings. To this end, the
Attorney Defendants noved for the dism ssal of this case on the
grounds that the Court’s jurisdiction is barred by the donestic
relations exception to this Court’s jurisdiction, that the Court

| acked jurisdiction over this case under the Rooker-Fel dnman

I'n a three-sentence footnote, the Attorney Defendants
attenpt to piggyback onto the summary judgnment notions filed by
the other Defendants. (Mdt. at 20 n.3.) The Mtions by the
ot her Defendants were ai med at denonstrating the absence of
material issues of fact to support their involvenent in the
al | eged predicate acts of racketeering. The Court engaged in a
pai nst aki ng anal ysis of the vol um nous Rule 56 subm ssions filed
in support of and in opposition to those Mtions. The Court’s
anal ysis of these subm ssions was necessarily oriented towards
the all eged invol venent of the other Defendants in the purported
schenme to defraud Plaintiffs. Because of the nature of the
al | eged fraudul ent schene and the pivotal role that the Attorney
Def endants al l egedly played in that schene, the Court’s findings
as to the other Defendants do not automatically inure to the
benefit of the Attorney Defendants. They are under an
i ndependent obligation to denonstrate their entitlenent to
summary judgnent based on the absence of genuine issues as to any
mat eri al facts concerning their involvenent in the all eged
fraudul ent schenme. They have failed to do so. Despite this
failure, the Court takes this opportunity to note that the Rule
56 subm ssions raise issues of material fact as to the
i nvol venent of the Attorney Defendants in the alleged fraudul ent
schenme, particularly with respect to the financial dealings
bet ween Perl| berger and Strausser. (Pls.” Exs.) Therefore, to
the extent that the Attorney Defendants seek summary judgnent as
to the factual underpinnings of Plaintiffs’ RICOclaim the Court
will deny the Mdtion for Summary Judgnent on this ground.

14



doctrine, and that the Court should abstain from exercising

jurisdiction over this case pursuant to Younger v. Harris, 401

US 37, 92 S. . 746 (1971) and Col orado River Water

Conservation Dist. v. United States, 424 U.S. 800, 96 S. C. 1236

(1976). In each instance, the Court deni ed Defendants’ argunent
that this Court should show deference to the state court

proceedings. 1d. at *2; Perlberger v. Perlberger, 1998 W. 472657

(E.D. Pa. Aug. 13, 1998).

In their Mtion for Summary Judgnent, the Attorney
Def endants nmake the exact sanme argunent that they nmade in their
third Motion to Dismss: that petitions seeking increases in
child support for the Perlbergers’ mnor child Laura and the
al i nrony award for Messody Perl bergers are presently pending in
the Montgonery County Court of Common Pleas. The Court squarely

addressed this issue in Perlberger v. Perlberger, 1998 W. 472657,

at *5 (E.D. Pa. Aug. 13, 1998) and determ ned that the
proceedings in this action will not interfere with those state
court proceedings. For the reasons set forth in the earlier
ruling, the Court will not abstain fromexercising its
jurisdiction over this case. Therefore, the Court wll deny the

Attorney Defendants’ Mdtion for Summary Judgnent on this ground.

E. Res Judi cata and Col |l ateral Est oppel

In their first Motion to Disniss, the Attorney Defendants

15



rai sed the argunent that Plaintiffs’ state |law clains were barred
under the doctrines of res judicata and coll ateral estoppel; the

Court rejected this argunent. Perlberger v. Perlberger, 1997 W

597955, at *5-6 (E.D. Pa. Sept. 16, 1997). Because the Attorney
Def endants have not provided any additional information in their
current Modtion that woul d cause the Court to change its earlier
decision, the Court declines to revisit this issue. Therefore,
the Attorney Defendants’ Motion for Sunmary Judgnment on this
ground wi I | be deni ed.

An appropriate Order follows.

16



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

MESSODY T. PERLBERGER, etc. : CIVIL ACTI ON

NORVAN PERLBERGER, et al. : NO 97-4105

ORDER
AND NOW this day of February, 1999, upon consideration
of the Mdtion for Summary Judgnent by Defendants Perl berger and
Per| berger Law Associates (Doc. No. 132), Plaintiffs’ Qpposition
(Doc. No. 166), and Defendants’ Reply and Additional Menorandum
(Doc. Nos. 168 and 199), IT IS HEREBY ORDERED that the Mtion is
DENI ED.

BY THE COURT:

John R Padova, J.
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